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From: Sonia Lopez

To: Mike Powell, Kathleen Abernathy, Michael Copps, Kevin Martin, Commissioner
Adelstein. Jordan Goldstein, Lisa Zaina. Daniel Gonzalez. Christopher Libertelli, Matthew Brill
Date: Thu. Feb 13,2003 2:50 PM

Subject: FCC UNE-P LETTER

Attached you will find the FCC UNE-P letter from Mr. John Gibbons

Thank you,

Sonia Lopez

Marketing - Administrative Assistant
TMC Communications

125 East De La Guerra. Suite 201
Santa Barbara, CA 93101

Tel: (805) 965-8620 or (866)999-1133
Fax: (877)965-7822

E-mail: slopez@tmccom.com

Visit us on the web at www.tmccom.com


mailto:slopez@tmccom.com
http://w.tmccom.com
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February 13, 2003

IHonorable Mich ael K. Poweli, Chairman
Honorable Kathleen Abernath y. Commissioner
Honorable  Mich ael Copps. Commissioner
Honorable Kevin Martin, Commissioner
Ilonorable  Jonathan Adel stein. Commissioner
Federal Conununications  Commission

445 12th Street SW

Washing tan. DC 20554

Re: Ex Parte
CC Docket Nos.01-33B, 96-98. and 98-147

Dear Chainm an Poweli and Commissioners:

1. the undersigned chiel executive officer of a competitive provide r of local telecommunic ations
services. have reviewed the network element unbu ndling principles and standards set forth by the
Mationa | Assoc iation of Regulatory Utilit y Commissione rs (“NARUC™ ) in their February 6.
2003 letter filed in this proceedin g,.‘ I am writing 10 expr¢ss my full and unequivocal support far
the NAR UC frame work.

Our industr v has investe d billions of dollars 1 infrastruciur ¢, and hav ¢ led the way in deplo ying
innuvative local telecom munications services to millions ofconsumers  throug hout the United
States.  Our business plans have hecen developed in reliance upon the twin promises of the 1996
l'cleecommunications  Act and state and tederal unbundling rules  Ibelieve that the NARUC
framewo rk would allow our industr ¥ a fair and reasonablechance to continue 1o provide

compe Litive offerings to the millions of residences and small bhusine ss consume rs [hat havc come
10 rely upon them By adopting the NARUC framework. the Commission can achiev e its
complementar v obje ctives of establishing  a pro-co mpeatitive  dere gulator y unbundling  framewerk
and creating an unbundling, regeme that complies with the D.C Circuit’s decision in USTA.'
which demands that the Commission’s unbundlin g rules he the result ot a fact-spe citic inquiry

The NARUC framework calls for the Conunission to promulg ate the baseline Section 251
impairment test applicable 1o all elements  State commissions.  in turn. will be charged with
applying the Commission’ s impairment standard to all elements, and must remove from the hst

: Seeletier from David Svanda, NARUC President and Michigan Commissi oner. et al. 10
Chairman  Powell (I ¢b 6. 2003)

USTAv FCC. 290 F.3d 415. 422 (D.C. Cir. 2002) ('USTA")

DUOTBUNT 200335
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Honorable Mich ael K. Powell, et al
February 11.2003
Page 2

those UNEs where it is demonstrated  that no impairment exists By prope rly placing the fact-
finding end decision-mak 1ng burdens upon stale commissions. the NARUC framewo rk allows
the Commission 1o respo nd appropriatel y to both the Court of Appeals in USTA, and the
Supreme Coun's decisio n in Verizon ° Thoese decisions require that the Commission adopt an
impa irment standard that allows for detailed, fact-based application of the impairm ent factors
rather than a uniform national rule that applics in every geographic market and customer class
The NAR LIC framework allows state COMMIsSSions 1o assess impairment on a market-by-markei
basis. and tailor the availabihty of specific neiwork elements—or any necessary transition
process—wh ere the stale commission finds that market conditions dictate lhat an element should
be remove d Accordingly, the regime conte mplated by NARUC ensures that competitive
conditions most conducive 10 continued facilities investment  and vibrant competition are
fostered.

At bottom, the NARUC framework will promote the continue d growth and expansion of local
competition by ensurin g that imnovative services are availabl e to all consumers — including mass-
market residential and small business customers  -- throu ghout the country  Any plan that would
adopl a “one size fits all” national unbundling regime would not only he contrary to the
requirements  of USTA. hut would cffe ctivel y unhinge the efforts of entrepreneurs and innov ators

in the compe titive telecom sector.
Accordingly, we respectfully urgeyouto adopt the compromiseframework submitted by

NARUC on February 6.

Sincerel ¥

DCOUBUNT Ri201535 1A
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From: Steve Smith

To: Michael Copps

Date: Wed, Feb 5, 2003 9:30 PM
Subject: UNEP

2/13/03

Dear Sir:

I ask your support for the continued availability of the "UNE-Platform."

My company, Optidial Communications, offers local telephone service in California. The company has
achieved increasing success largely because it utilizes the combination of "unbundled network elements" -
the UNE-Platform -to serve customers. Itis absolutely critical that we have continued access to the
UNE-Platform to remain competitive.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the
UNE-Platform, realizing it is a major threat to their continued market dominance. Their strategy is to
impose certain restrictions on individual network elements that would destroy the competitive value of the
UNE-Platform. If the RBOCSs succeed, it will all but end any chance for consumers to enjoy the benefits of
meaningful competition in local phone service.

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be
firmly and permanently established as a viable service option for competitive telecom carriers.

Thank you very much for your time and attention to this important matter.

Sincerely,

Steve Smith
CEO

Optidial Communication Inc.
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From: Steven Jones

To: Mike Powell, Kathleen Abernathy, Michael Copps, KM KIMWEB. Commissioner
Adelstein

Date: Thu, Feb 6,2003 7:38 AM

Subject: UNE-P

Dear Commissioner:
| ask your support for the continued availability of the "UNE-Platform."

I am a consumer who uses local telephone service provided thru UNE-P.. The company has achieved
increasing success largely because it utilizes the combination of "unbundled network elements" - the
UNE-Platform - to serve customers. It is absolutely critical that competitive local carriers have continued
access to the UNE-Platform to remain competitive, and benefit consumers.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the
UNE-Platform, realizing it is a major threat to their continued market dominance. Their strategy is to
impose certain restrictions on individual network elements that would destroy the competitive value of the
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of
meaningful competition in local phone service.

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be
firmly and permanently established as a viable service option for competitive telecom carriers.

Thank you very much for your time and attention to this important matter

Sincerely,
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From: Susan Baker

To: Michael Copps

Date: Wed, Feb 12,2003 9:29 AM
Subject: UNE-Platform

<<UNE-Platform Letter Michael Copps.doc>>

Susan Baker
Access One, Inc.
820 W. Jackson
Suite 650
Chicago, IL 60607
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Access( he

February 5", 2003

Dear Commissioner Michael Copps:
lask your support for the continued availability o f the “UNE-Platform.”

My company, Access One. offers local telephone service in select SBC territories. The
company has achieved increasing success largely because it utilizes the combination of
“unbundled network elements” — the UNE-Platform -to serve customers. It is absolutely
critical that we have continued access to the UNE-Platform to remain competitive.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack
on the UNE-Platform, realizing it is a major threat to their continued market dominance.
Their strategy is to impose certain restrictions on individual network elements that would
destroy the competitive value of the UNE-Platform. If the RBOCS succeed, it will all but
end any chance for consumers to enjoy the benefits of meaningful competition in local
phone service.

Please oppose any etfort al the Federal Communications Commission or al state agencies
to limit the availability of the UNE-Platform. The UNE-Platform should he firmiy and
permanently established as a viable service option for competitive telecom carriers.
Thank you very much for your time and attention to this important matter.

Sincerely.

Susan Baker
Account Relations
Access One Incorporated
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From: Ty Cukr

To: Michael Copps

Date: Wed, Feb 5, 2003 4:25 PM
Subject: Save the UNE-Platform

Mr. Copps, please see attached. Thank you in advance for your
consideration and support

TDC Technologies
Ty Cukr
0:310.607.9169
C: 310.259 5788
F: 4259302630

This e-mail may contain confidential information, which is legally
privileged. The information is solely for the use of the addressee(s} named
above. If you are not the intended recipient, any disclosure, copying,
distribution or other use of the contents of this information is strictly
prohibited. If you have received this e-malil in error, please notify us by
return e-mail and delete this message. Thank you.

CC. Ty Cukr
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TDC Technologies

Technology Consulting = Vendor Management

Wednesday, February 05, 2003

Dear Mr. Michael J. Copps:
lask your support for the continued availability ofthe “UNE-Platform.”

My company, TDC Technologies, offers local telephone service in all of the USA. The company has
achieved increasing success largely because it utilizes the combination of “unbundled network elements"*
- the UNE-Platform - to serve customers. It is absolutely critical that we have continued access to the

LINE-Platform to remain competitive.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the UNE-
Platform, realizingit is a major threat to their continued market dominance. Their strategy is to impose
certain restrictions on individual network elements that would destroy the competitive value o f the UNE-
Platform. Ifthe RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits o f
meaningful competition in local phone service.

Please oppose any effon that will limit the availability ofthe UNE-Platform. The UNE-Platform should
be tirmly and permanently established as a viable service option for competitive telecom carriers.

Thank you very much for your time and attention to this important matter
Sincerely,

T e

Owner
TDC 'Technologies

Internet — Data — Voice - WAN Design - Security Audits - Conference Calling
Call Accounting - Professional Services

345 Lorna Vista Street, Suite C-16 El Segundo, CA 90245
Phone (310) 607-9169 e-Fax (425) 930-2630

teukri@socal.rr.com
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From: William McNary

To: Mike Powell, Kevin Martin, Kathleen Abernathy, Michael Copps, Commissioner
Adelstein

Date: Thu, Feb 13.2003 4:16 PM

Subject: Response on UNE-P

February 13,2003

Chairman Michael K. Powell

Commissioners Abernathy, Adelstein, Copps. and Martin
Federal Communications Commission

445 12th Street SW

Washington, DC 20554

Dear Chairman Powell and Commissioners Abernathy. Adelstein, Copps and Martin:

Almost seven years after Congress passed the groundbreaking Telecommunication Act, the promise of
real local phone competition is finally starting to become a reality for consumers in Illinois.

According to the most recent data released by your agency, new market entrants provide service to more
than 17 percent of local telephone lines in lllinois. up from five percent in December 1999. As a result,
tens of thousands of Illinois residents are now benefiting from greater choice and better pricing in local
phone service. SBC recently lowered and simplified its local rates in Illinois, in response to increased
competition.

However, just as competition begins to take hold, we understand that the Commission is considering a
proposal that would significantly scale back or even eliminate the very regulations - known as Unbundled
Network Element Platform, or UNE-P - that have played a critical role in promoting the recent surge in
local phone competition,

Were the Commission to initiate such a major reversal of policy, all the progress that has been made in
Illinois to bring real local phone competition to residential markets would be reversed. Once again,
consumers would be stuck with little or no choice, and the savings and service improvements that
accompany increased competition would quickly evaporate.

Rather than adopting policies that would only serve to undermine telecom competition, we urge the
Commission to demonstrate its commitment to the interests of consumers, and the future of competition,

by reaffirming your support for UNE-P.

Indeed, according to a report issued recently by the National Association of State Consumer Advocates,
the continued existence of UNE-P is vital to the future of local competition in local markets across the
country

The report found that, in many markets, the vast majority of residential and small business consumers
who have switched their local phone service to a new competitor are served by market entrants who rely
on the UNE-P system In Texas, for example, competitors that depend on UNE-P provide service to 77
percent of switched customers. Without the current UNE-P structure, the report concludes, "it is unlikely
that even the limited amount of residential competition that exists today could survive."

It is also critical that the Commission preserve the position of state regulators in maintainingand
promoting competition in our telecom markets. State utility regulators like the Illinois Commerce
Commission have played a vital part in opening local telephone markets across the country up to
competition, and we believe that they are best placed to make decisions that impact local markets.

For local phone competition to continue to develop and flourish, state authorities must continued to have
the flexibility to carry out their Congressionally mandated role of keeping local telephone markets open,
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and setting fair UNE-P prices

Moreover, the Commission's preliminary decision to treat broadband service as an "information service" is
flawed. Without open, non-discriminatory access to broadband networks. consumers will not realized the
full potential of the Internet. Recent FCC decisions on broadband access policy threaten to inhibit
innovation ad consumer choice in the high-speed Internet marketplace.

The Federal Communications Commission has both an obligation and a responsibility to protect the public
interest, and promote the interests of consumers. If the FCC opts to abandon the pro-competition UNE-P
and broadband framework established by the Telecom Act, just as it begins to deliver real savings and
benefits to ordinary consumers, it will have failed on both counts.

W e thank you for your consideration of these important issues
Sincerely,

Citizen Action/Hlinois

Coalition for Consumer Rights
Project NOW- Rock Island
Protestants for the Common Good
Work, Welfare and Families

William McNary

Co-Director. Citizen Actionfillinois
28 E Jackson Blvd. Suite 605
Chicago, IL 60604

p: 312-427-2114 f. 312-427-2307
mecnary@ecittizenaction-il. org
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From: Allen Hepner

To: Michael Copps

Date: Tue, Feb4,2003 5:12 PM . . _
Subject: NMRC Release of Reporton UNE-P EX PARTE OR LATE FILED

February 4,2003

RECEIVED

FER 3 & 2003

Fedsral Communications Commission
Office of the Secratary

The Honorable Michael J. Copps
Commissioner

Federal Communications Commission
445 12th Street, SW

Washington. DC 20554

Dear Commissioner Copps:

The New Millennium Research Council (NMRC) is pleased to provide you with a copy of its most recent
report, "What's at Stake at the FCC on UNEs: Ensuring Sustainable Competition™.

In this report the NMRC examines whether the current regulatory pricing model known as UNE-P (or
Unbundled Network Elements Platform) is promoting investment in advanced telecommunications
infrastructure. Specifically, whether the existing regulatory framework is contributing to the goal of the
1996 Telecommunications Act-to promote vigorous facilities-based competition while creating incentives
for long-term investment in advanced telecommunications infrastructure.

The NMRC has published this report at a very important crossroads for the industry. Your impending
decision inthe Triennial Review of unbundling obligations of local exchange carriers will have a significant
impact upon both the telecommunications industry and the economy as a whole.

This report presents the views of five telecommunications experts, who in their own unique voice offer
insightful perspectives on existing UNE rules and their impact for competition and network investment.

The report's authors conclude:

* UNE-P was designed as a temporary solution to encourage competition
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& It has served its initial purpose and is no longer a sustainable business model.

o UNE-P discourages investment in the public switched network and in broadband
services.

& UNE-P seriously inhibits facilities-based competition.

& UNE-P erodes jobs.

The authors note that the FCC can stimulate investment in new and advanced networks, by eliminating
rules that restrict local phone companies from competing with the dominant broadband players. Removing
unbundling requirements and encouraging competition will encourage the construction of alternative
networks so that consumers can have a real choice of provider. This action will also spur investment in
and deployment of broadband, enabling more Americans to access advanced telecommunications
services.

Yours Sincerely,

Allen Hepner
Advisory Board Member
New Millennium Research Council

www_newrnillenniumresearch.org

This report features papers from the following academics and industry researchers: Alliance for Public
Technology Policy Director Matthew D. Bennett; TeleNomic Research President Stephen B. Pociask;
Eastern Management Group President and CEO John Malone; Competitive Enterprise Institute Senior
Policy Analyst Solveig Singleton; and Progress & Freedom Foundation Senior Fellow and Director of
Communications Policy Studies Randolph J. May.

Founded in 1999. the NMRC works to foster policy research focused on developing workable, real-world
solutions to the issues facing policy makers, primarily in the fields of telecommunications and technology


http://newrnillenniumresearch.org
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Preface

This teport is a project of the New Millennium Research Council (NMRC). which works to foster policy
researc h focused on developing workable. rea-w orld solutions to the issues facing policy makers, primarly
in the fields of telecommunications and technalegy. The council consists of independen | academics and
researc hers who are experts in their fields. Both seated experts and invited scholars author NMRC reparts.

During the past year. the NMRC has investigated a range of issues related to compelition in the
telecommunications industry The NMRC has also sponsored a number of round able events in Washington.
D C, and legislative briefings on the subject.!

In this repert, the NMRC continues its investigation, examining whether the current regulatory pricing modd
known as UNE-P (or Unbundled Network Elements Platiorm) is promd ing invesimenl in advanced
teleco mmu nications infrastructure Specifically, whether the existing regulatory framew ork is contributing to
the goal of the 1996 Telecommunications Act—IO promote vigorous lacilities-based compelition while
creatin g incentives for long lerm investment in advanced telecomm unicalions infrastru cture

The NMRC has published this report at a very important crossroads lor the industry. The Federal
Communi cations Commission {FCC) is nearing a decision in the Triennial Review of unbundling obligations
of local exchange carriers. a decision thal will have a significant impact upon both the Lelecom munications
industry and the economy as a whde.

This report presents the views of five telecommunications expens. who in their own unique voice offer
insightful perspeclives on existing UNE rules and their impact lor competition and network investment.
Specifically. that the downturn in the telecommunications industry has been heightened and prolonged by
regulali on that favors quick entry over sustainable. long-term competition. As John Malone. President and
CEO of Eastern Mana gemen t Group writes, *UNE-P didnt bring down fhe communications markel. bul lihe
a slroke delivere d afler a fall down a fight of stars, # has kepl Ihe victim on the floor.”

_I UNE-P wa5 designed as a tamporary solution to encourage ¢ompetitio n. It has served its initial
purpose and is no longer a sustainable busines S model

As Matthew D Bennett. Pdicy Director of the Alliance lor Public Technolegy, notes. “UNE's are a femporary
fix. In the shod term, unbundling has encowr aged a rise m compelition stalistics, but it has done
immea surable damage lo the longter m prospecls lor deploying advanced services. # has discouraged
network upgrades in wban and suburban areas and led lo practicaity non-existent investment in rural and
underser ved commun ifies.” Competitive Local Exchange Carriers (CLECs) are now able to compete
without the need for UNE pricing. In addition. wireless and cable technologies are taking away cusiomers
from lraditional wireline voice and data services Malone writes, "UNE-P is nol a suslanabl e business
mode! Companies buitt on UNE-P have no assels. no compelitive differentiafion, and no cortrol over their
future. " This situation can be avoided by switching to lacilities-based competition CLECS will adapt. of
revert to the facilities based networks they have abandoned due to UNE-P. Fewer, stronger compelilors on
a firmer financial footing will provide abundant consumer choices. As Sdveig Singleton. Senior Pdicy
Analyst with the Compelitive Enterprise Inslitute writes, ‘Observers with littie reason lo buner up localphone
companies are calling ior unbundling io be scaled back."

C UNE-P discourages investm ent inthe public switched network and in broadband services.

M 15 a matter of economic reality thal telecommunications networks are capital Intensive, and the financial
community has no tolerance lor investments without reasonabl e expeciations of a competitive return.
Despite noble intentions, public policies that promise ubiquity in the deployment of advanced

1 See pur website ai www.newmt llenniumresearch.org  for copies of the reporis and transcripts of he events
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telecommuications capability 1o alf Americans do not drive investment. Stephen B. Pociask. President of
TeleNomic Research. writes. "While UNE-P was crealed lo jumpstar! comp ettran, ironically...sl has actually
discouraged facilities-ba sed compelition.” Randolph J. May. Senior Fellow and Director of Communi cations
Policy Studies at the Progres s and Freedom Foundation writs. 'For if lhe Commission chooses [Slatic
Regulated Competition/ embodying an indefinde fulure of 'managed compelilion'. inveslmenl in advanced
teleco mmunications facilities and equipment and sanov ative new services will be impaired,'

The unbundl ing cof broadband elements has also directly inhibited the growth of consumer access to high
speed Intem el sewices Singleton writs. "A realis lic grasp of econom ic forces af work beyond the FCC will
push lhe agency m lhe direclion of scaling back unbundling lor voice and avoidng # lor
broadhan d . Uncenainlies of consumer demand. especially lor breadtand, mean lhal investors will need
more reward lo lake lhe risk.' Incumbent local ercharge carriers (ILECs) are positioned to provide such
services but the unbund ling of broadband dements such as line-shaing and packetswitching are
preventing taster deployment. The ILECs" Digital Subscriber tine {C'SL) sewices have not been able to
effectively compete with cable Internet services, which do not face the same regulations. As a result.
consu mers have fewer broadband choices and pay higher prices Pociask notes, "Changes fimiting the
exient of unbundling lor high-speed internet services, as well as rules Ihal provide symmetrical requi atory
lreatment of broadband invesimenls. would bring refief lo broadbad fnvestors.”

_ UNE-P seriously inhibits facilities-based competition .

Incumb ent phone companies are reluctant to invest in advanced telecommunications capabihties lor teal
that the FCC will require them to offer the modernized network to competitors at the TELRIC discount  The
Commission's sole reliance on UNE resale entry is thus impeding the facilities-based competition that 1s
necessary to achieve the ubiquitous advanced lelecommun ication s deployment that Section 706 of the '96
Act requires. As FCC Chairman Powell has noted, lacilities-based competition ieduces consumers'
depende nce on incumbent networks, provides truly differe ntiated choice and a redundant, more dependable
infrastructure. Poci ask writes, "The factis Ihal UNE prt ces are being set so low lhey have effectiveiy
become a subsidy for CLECs paid by lheir competitors, Ihe iLECs "

L/ UNE-P erodes jobs.
Without a lair return on investment. it becomes increasingly difficult te maintain current workforce levels. in

the past 18 months alone. the communications and information technology industry has lest more than
500,000 lobs May writes. 'This sfifling of investment phviously will have a continuing adverse impacl on
jobs in the already depres sed teiecom and high-tech sectors and thus on {he overall economy.” By contrast.
a reguator y environment that removes regul atory barriers and encourages investment can creae new
employment opportunities

Accordi ng to a February 25, 2002, NMRC study, it s estimaled that full broadband deployment would result
in the credion of 1.2 million new jobs, Informa lion technel ogy lobs also pay, on average, 85% rnwe than
other jobs. “Withou t UNE-P, manufa cturers and soffw are companies will slep in and provide the producfs
required of the facilities-based-carriers. The impact will creale jobs, prolil, and a needed boos! o |he
economy' (Malone) Greater investment 11 a nationwide broadband network (from the refease of
UNE-P capital) would generae a significant number of high-quality jobs.

= UNE-P compdition requires investments by the dominant carriers, whose cutbacks not only
threaten future competit ors' access, but the economy as a whole.

Malone writes, “The uneven playing field crealed by LINE-P has molivated the incumbe ni telephon e carriers

lo scale back aimost all nefwork expansion." While Ihe currert regulatory framework eliminates the

economies of scope and scale and discourages invesimenl in more sophisticated networks, it encour ages

inves tment in unregulated services in the U S. and abroad. Pociask notes, "Falling prices have propped up

weak CLECS. now dependent upon Subsidized leasing and overcrowded Ihe market w iln compefil ars,

iil
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making the whole /ot worse off * The downward trend in pricing encourages shareholders to shift their

assets to competitors where the retuns are greats. which could lead |0 higher rates Singleton notes,
" . Ihe FCC needs lo pay aitention fo forces like inves! ment incediives and demand.”

The FCC can stimulate investment in new and advanced networks. by eliminating rules that restrict
local phone companies from competing with the dominant bhroadhand players. Removing
unbundling requirements and encouragi ng competition will encourag e the construction of
alternative networks sa that consumers can have a real choice of provid er. This action will also spur
investmert in and deployment of broadband, enabling more Americans to access advanced
telecommunic ations services.

The five noted telecommunications expests that contributed 1o this report represent a broad cross secticn of
perspectives,

Matthew D. Bennett 15 Policy Directo of the Alliance for Public Technology. a non-profit
member ship organization concerned with fostering access lo affordabl e and useable information
services and technologies lo all peop e. He educates and advocates for policies that expedite the
deploy ment of advanced telecommunications services to all sectors of society. working with and
establishing coalitions to spur involvement in telecommunications issues Before joining APT, Mr.
Bennen served as Senior Associate for Communications and Government Relations at the Alliance
for Community Media.

John Malone s President and CEO of Eastern Managem ent Group, one of the oldest and largest
manage ment consulting firms focused exclusively On the communications industry He provide s
professional services to leading edge commun ications companies and governmental institutions
worldwide. He and his firm have advised every major telecommuni cations manuf acturer, software
company and carrier in North America. Asia, Latin America and Europe Joh Malone has been
professionzlly involved with the teléc ommunication s industry for more than 30 years.

Randolph J. May 15 Senior Fellow and Direclor of Communications Policy Studies at the Progress
and Freedom Foundation, a market-oriented think tank that promotes innovative policy solutions for
the digital age He examines policies relaing lo deregulad ion of the competitive
telecommunications industry and the implications of Competition for reform of the FCC. Prior to
joining PFF. he was a parlner with Sutherland Asbill & Brennan in Washington, DC, specializing in
comm unications and administrative taw He has served as Assaciate General Counsel of the FCC
and & a Membe of the Administrative Conferen ce of the US He has published more than thirty-
five arlicles on a wide variety of topics ranging from communications law te constitutional theory
He is an adjun ct professor 01 law a1 George Mason University Schoo | of taw.

Stephen E. Pociask is President of TeleNomic Research. an econemic and strategic consulting
frm fotusing in research on Informalion Technology. Internet and Telecommunications markers.
Over the past 20 years, his studies have been filed with both federd and stale regulatory
commissions. He has appeared before the FCC and testified before Congress on Internet and
broadban d legislation. Befere founding TedeNomic Research. Mr. Pociask served as Chief
Econom 1st and Execulive Vice Presiden t lor a DC-Based economic consulting firm

Solvelg Singleton is Senia Policy Analyst with the Competitive Enterpri se Institute, a non-profit
pubit ¢ policy orga nization dedicated to the principles of tree enterpri se and limited government. Ms
Singleto n is the former director of information studies for the Cato Institute. She served as vice
chair of publications for the Teleco mmunications and Electronic Media Practice Group of the
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Federali st Society tor taw & Public Policy Studies from 1996-1989. Her articles have appeared in
The Washingion Fost, The Phiadelp hia tnquirer, The Wall Street Journal. The Journal of
Commerce Inlernet Underground. and Hot-Wired, as well as academic journals. She is the co-edt or
of twe bocks. Regulators' Revenge (199 8) and Economic Casuallies (1999)

The New Millennium Research Counctl wishes ta thank the authars for ther tyme and insight on this critical
and timely issue.

February 2003
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Creating a Competitive Future for All

Matthew D. Bennett
Policy Director
Ailiance for Public Technolog y

Everythi ng has changed in the worid of advarce d telecommunications and lechnology except the need for
consu mer access The new environment 1s an unknown guantity, with technolog y evolving to a stage never
before imagined and a markelplace lhat has grown enor mously, but faces economic uncertainty. The
benefil s for consumers are many. but only if Ihe services are affordable, accessible and ubiquitous. Today
there are still shortfalls In the reach of broadband and advanced services The Federal Communications
Commission 15 low faced with an exlracrdinary opper tunily to promote universal access and widespread
deployment and bring all consumers into this exciting lelecommuni cations future.

The Commission should not lose sight of the consumer interest in its Triennial review of unbundlin g
obligations (UNE). The god of the Telecc mmu nications Act of 1996, slated in its preamble. is. "To promote
compet ition and. encourag e the rapid deployment of new telecommun ications technologies.” In addition.
Section 706 of lhe Act. which APT took a lead role in crafting, provides regulatory flexibility to encourage
deploymenl of advanced lelecommun ications services and remove barriers to infrastructur e investment The
current unbundling regime has not significanlly contributed lo any of these goats. but the FCC now has lhe
chance to bring benefits to all consu mers by creain g a truly compel itive telecommun ications landscape

To achieve the twin goals 01 compelit ion and deployment, lhe Commission must take swift actim and clear
the way for a facilities-based competition model in telecommunications  Today, lhe UNE regime
discourages infrasir uclure investment and creates aresale form of compet ition lhal has a negati ve effect on
the long-term growth of telecommunications services By allowing competitor s to lease facilities at below-
cost rates. there are no incentives for the incumbent to invest in capital-inlenswe new technalogies or for
compet itors to build their own nesorks.

UNE's are a temporary fir. In lhe short term, unbundling has encou aged a rise in compelition statistics. but
it has done immeasurable damage to the long-term prospects for deploying advanced services It has
discouraged network upgrades in urban and suburban areas and led to practically nor-e xistent nvestmen t
in rural and under served communi ties Competitors using the UNE platform traditionally target lucrative
business cust emer s, ignoring millions of American consumers.

Discouraging infrastructure investment does nat help consumers. Creating false competition based on a
resale model does not help consumers  Continuing the UNE regime in the broadband world will not help
consumers In fact. the LINE rules will dramatically slow the arrival of true broads and services: the
ubiquitous. two-way connections made Possible by technologies such & fiber to the home,

Given the problems created by the UNE regime. the Cemmssi on has a great deal at slake in the current
proceedings. The Commission needs lo lake a new approach. me that values innovation and investment.
and nolcreabon of a competition structure that only berefits a small segment of lhe country.

Encouraging robust, facilities-hased compelition and deployment of advanced services requires a regulatory
structur e that 15 flexible and forward-looking. Removing outdated rules that only hinder the development of

next gensation telecemmunication services by enacting policies designed to enhance compelition and
inves tment by both :ncum bents and competitors is a critical step.

Such a regime should include the following principies. (1) Broadbmd networks and olher new investments
must be excluded from unbundling: (2) Those elements. such as switching. that are currently available in
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abundan e in fhe marketplace should not be included in the list of available UNEs: (3) A workable transition
period must be established to ensure services remain availabte to consumers and competitors are not
unduly harmed, (4) Strict performance standards and monitoring devices must be created to ensure service
quality and efficient remedies must be available in response to vialations; (5) The regulations must be stable
acros s juriscictions  The Commission alone should formutate the list of elements inciuded in unbund ling,
while the slates continue lo possess authority over pricing and performa nce monitonng.

By creating such a forward-lcoking regulatory structure, one that values mvestment and deployment of
advanced services, the Commission can deliver real choices to comumers. Expanding facilities-based
compet ition will only provide more options at better prices. Additiond ly, Increased investment will improve
the fortun es ofthe telecommu nicalions economy and create opportun ities for new growth and new jobs.

By adopting the pro-consumer principles above. the Commission can encourage deployment and
inlrastru cture investmenl, allowing consumers te have greater access to services and applications that bring
better and more affordable health care 1o all citizens, expand educational epportunities for lifelong learning,
enable people with disabilities to function in ways they olherwise could not, create opportu nities for jobs and
economic advancement, make government more responsive to all citizens and simplify access lo all forms
of communications technology

In order to achieve the important goals of the Telecommunications Act and provide consumers with real
choices and opportunities. the UNE regime must be reformed tong term growth and develop ment of the
teleco mmu nications infrastructure 1s critical to our nation's future, but it will not progress as needed if the
regulati ons stifle innovation and discourage investmenl Consumers deserve access ta every possible form
of lelecommunications services and the Commission should seize this important opportunity to create a
vibrant telecommunications future for all.
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The Benefits of Displacing UNE-P

John Malone
President and CEO
Eastern Manage ment Group

When Congress passed legislation. which became Re Telecommunications Act 01 1996, It set in motion the
largest commun ications undertaking the world ever witnessed.  Thousands of new carriers emerged,
erecting massive. robust networks, many of which shamed the older traditional networks of established
lelepho ne compan ies in efficiency, speed, and ability to deliver new services.

Venture capitalists and Wall Street lunded such differenttaled business plans predicated on the al too
familiar "better, faster, cheaper" principles of commerce The new communications age was off and running,
and before the roof caved in, venture capitalists were infusing dose to $500 million a day into the industry,
not just suppating new carn ers, but hundreds of startup manufacturers and software comp anies tha t
undepin the industry Add to that new debt and some $2 frillion went 10 enable the lit-off of the
Teleco mmun ications Act.

Today. seven years since the Act. here is some of what one observes among the charred remains. Two
trillion dollars of market cap, a half million telecommunications jobs, and $800 billion in debt have
evaporated. Moribund equipment and software manufacturers. whose sales have dried up, are waiting to
see what's next. Any carriers with cash are deploying capex dollars 1n quantibes barely capable of
sustaining their existing networks; no one is building out new networks. no company in their right mind
provides guidance any more; and yes, UNE-P is here

UNE-P didn't bring down the communications market. but like a stroke delivered after a fall down a Right of
stairs. il has kept the victim on the floor

Clear and simple. UNE-P is arbitrage. Competitors buy lelephone company facilities lor very linle money.
add a small mark up, and sell uninspired same-o Id-services for less than it cest the phone company to
constru ¢t them in the first place. What 15 insidious about UNE-P is that the prices for these unbundled
network element platforms are for the most pan chosen by the state regulators with little regard or
undesta nding 01 what 1t cost the lelephone company t¢ censtruct them in the first place. To some it may
look as if everyone wins at this game {competitors, consumers. state governments) unless. that is. you think
that the phone company deser ves to win too, which it doesn't

When Iwas young some bullies pinned me down. took my new Converse sneakers, ran down the street and
hocked them lor a tidy profit. Had they flipped me a quarter fer my trouble. the arbitrag e would hard!y have
compe nsated me lor the losl investment. That's UNE-P

UNE-P is nat a sustainable business model Companies built on UNE-P have no assets. no competitive
different iation. and no control over their future {at a momen {'s notice the same government who gave UNE-
P can take it away) For this reasar, and Iknow from experience, venture capitalists and private equity
firms throw away business plans based on UNE-P faster than a poor audilioner for American Idol is ushered
off the set Such asset-less compani es have no future and there is linle chance for investors to get liquid.

Facilities-based carriers are hurt by UNE-P. Thee are zero barriers to entry in any market a facilities-based
carrier might otherwise enter, but won't. and no protection in markets the facilities-based carrier has already
gone to the trouble to bulld-out.  New facilities-free carers can squat. buy UNE-P from the incumbent
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telephone company at prices lhe tacilities-based carrier cannot match. and take customers. It's no wonder
that the share prices 01 many facilities carriers today are close to zero.

UNE-P has not generated one dollar 01 additional revenue for any manufacturer of central office switches.
frames, network operating or management equipment. software or fiber optic cable, Just ask the hundred s
of companies who make them.

So why has UNE-P lasted? The first answer is that every state wants to please its consumers. Holding
down phone rates does that They also want to report that the stale 1s enjoying the fruits of the Ad That
can be done if many competitors are On the scene. Whether the compet itor is facilities-based or not. he
image Is that lobs are being crealed and the economy is benefiting as competitors arrive. Half of all stales
have forced down UNE-P rales to such levels that arbitrager s cannot stay away,

Now whal happen s if UNE-P goes away? The FCC's Charman Powell has made no secret of h e tad that
he doesn't believe UNE-P lo be a sustainable business model, or healthy for the industry in the long term.
When UNE-P goes away, as it must, the industry will be better off for the effort to rid it. Some carriers.
whose businesses have been construc led entirely on UNE-P may sell-ofl ther Installed base of customers
to facilities-based carners. Others, who are already largely facilities-based carriers with some UNE-P. may
refocus to add more customers on their existing networks. Yet a hird UNE-P depend ent carrier group may
have sufficient UNE-P customers in given geagrap hies tow arant purchasing new switches, or buying
concentrators lo back-haul traffic to an existing switch. These options are viable today in the absence 01
UNE-P since the price 01 switches and concentrators have declined substantially within the past year New
small switches can be acquired for under $530 thousand and concentrators sell for under $30 thousand,
equain g to $50 dollars per line IDS-0) lor a central office and $30 per line {DS-0) for a concentrator

Without UNE-P. manufacturers and sofltware companies will step in and provide the products requ ired of the
lacilities-based carriers  The impact will creae jobs. profit, and a needed boast to the economy.

The uneven playing field created by UNE-P has motivated the incumbent telephone carriers to scale hack
almost all network expansion Al the apex of lhe telecommunications boom, these companies spent more
than 30 percent of their revenues on network construction and maintenance. Than ks in large measure to
UNE-P, these numbers are vastly lower today. Investing in a network makes littie sense when it cannot
promise a return  Removing UNE-P will eievate construction by the carriers, Improve their earnings and
Create a beneficial domino eflect lor the industry.
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The FCC And Telecom Recovery:
A Scorecard For Evaluating the New Rules

Randolph J. May'
Senia Fellow and Director oi Communi cations Policy Studes
Progress and Freedom Found ation

It1s not hyperbole to say that the Federal Commun ications Commission is truly at an important crossroads.
tngeed tosuggest anything less would be misleading. Acting in three separate proceedings. the FCC soon
will issue new rules that will be touted as reducing regulation of telecommunications and information
services Seven years after the passage of the Telecommunications Act of 1996. red deregulation is coming
too late, The question 1s Will it also be too linle to spur a recavery in the depressed lelecommunications and
high tech-sectors?

The three proceedings m which the Commission will issue new rules are: The UNE Trennial Review
Proceedi ng?, the Wireline Broadbend Froceeding,? and the Cable High-Speed Access Proceedi ng.* The
UNE Trienmid Review will determine the extent to which, and for how long, the incumbent local exchange
carriers, such as SBC and Verizon. will be required to share every element of their local networks with
compet itors at requlated below-market prices  And the other two. the Wireline Broadba nd and Cable Higf-
Spekd Access proceedings will determi ne if telephone and cabie broadband service providers will be able-to
ofter their competitive sewices Irea from regulatorily-mandated capacity sharing requrements and price
controls

In reality, in making the crucial decisions, the Commission will be forced te choose between two competing
visions of telecommunicaliens regulation:

Vision 1—5tatic Regulated Competition —In this vision. communications services are provided essentially
in a natural monopdy environment. and this is likely to be the case indefinitely. So the question for
regulators is how to continue lo shape regulation to guarantee "competitw access' to incumbent facilities
and a "level playing field for all market participants

Vision 2—Dynamic Deregul ation—In this wston, communications services are provided in what is rapidly
becoming a naturdly competitive environment that encourages even more competition. investment, and
innova lion  So the question for requiat ors 15 how to transition without undue delay to a much less regul atery
framew ork, leaving regulation in place only where necessary ior the remaining "pockets of monopa ly.'

To be sure, the two visicns spelled out above may be oversimplified at the margins  But in a very real
sense, the y d o, n tact, describe two divergert path s b etween which the C ommission must c home 1n
cenfront ing the issues in the three major proceedings.

. Randolph J May is Senior Felow and Director of Communications Policy Sludies at The Progress & Freedom

Foundalien, Washington. DC. The wiews expressed are his own This paper Is adapted from a longe r version published

by The Progress & Freedom Foundalion entited 'The FCC and Telecom Recovery A Scorecard for Evaluating the
New Rules.' Progress on Point. Release 102, January 2003

2 Ip the Matler Oltne Section 251 Unbundiing Obiigat ions of Incum bent Local Exchange Camers, Implementation of the
tocal Competion Prowisions of ithe Telecommunications  Act of 1996, Deployment of Wireline Services Offering
Advanced Telecommunmicat 1ons Capability, FCC 01-361. CC Docke t No 01-338. released December 20, 2001

3 Renew of the Approprate Framework lor Broadband Access to the Inferne! QOver Wireiime Facities | FCC 02-485, CC
Dackel No 02-33, released February 15,2002

4 Inquiry Conceming High-Speed  Access lo the Imternet Over Cable and Ofher Faciiies . GN Dockst No 00-185,

released March 15, 2002
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In order lo evaluate whether the Commission's actions are pro-competitive and dereguldery (that is,
Consistent with the Dynamic Dereguldi on Vision) or anti-competit ive and pro-regulatory (that 15, consistent

with the Stalic Regulated Competition Vision), it is useful to have in mind a set of "benchmarks" Here are
the ben chma ks that | propose for the scorecard:

Unbundling And Sharing Should Not Be Required For Newly Installed Fiber Or Other Now
Copper Facilities

Regardless Of Technology Platform. Broadband Services Should NM Be Subject To
Unbundling and Sharing Requirements Or Comput ertl-Type Separation Require ments

Local Switching Should Be Removed Promptly From The Unbundiing And Sharing Regime

Inter-Qffice  Transport and High Capadty Loops Should Be Removed Promptly From The
Unbundling And Sharing Regime And "Special Acces §” Should Mot Be Re-Ragulated

A Presumptive Sunset Regime With Competitive Triggers Should Be Establishe d For The
Removal Of Copper Local Loops From The Unbundli ng And Sharing Requirements

The Commission Should Preempt The States From Mandating Unbunding And Sharing
Reguirements That Exceed The Scope Of The Federa 10bligations

Elements That Have Been Removed From The Unbundi ng And Sharing Regime Should Not
Be Comidered On The "Competitive Checklist" For Evaluating Section 271 Applicat ions

No doubt, there will be great pressure from outside the Commission, as there always is, lor the agency 10
"split the baby' among the contending sides, to let the battle-hardened contestants walk away with their own
victories. And there will be pressure from inside the Portals as well far oaly “incremental” or ‘moderate "
action. After all, if the Commission does. finally. sef out determinedly on a truly desregulatory course, 1t will
be deciding that in the future the agency sheuld play a much less intrusive and more modest role than it has
in the past. Fedaal agencies are not by nature immode st in their regulatory ambitions.

So, whether or not the Commission puts it this straightlorwardy. as the Commission makes its choices in

the UNE Trienni @/, Wireline Broadband, and Cable Kgh-Speed Access proceedings, it necessarily will be

deciding between the pro-reg ulatory Vision 1, which leads inexorab ly down a path of false, not sustainable.

competition, or the deregui alory Vision 2, which leads to lorgderm sustainable competition In this case.
Iﬂ n

actions that may win accolad es if characterized as ‘incremental”, "moderate’, or "balanced" almost certainly,
in reality. will place the Commission firmly en the Vision 1 path

And make N0 mistake It matters grealy which path the Commission chooses, For if the Commission
Chooses Vision 1 embodying an indefin ite future of "'managed com pelition," investment in advanced
teleco mmu nications facilities and equipment and innovalive new services will be impaired. This is true for
incumbent providers. whether they are wireline telephone companies or cable companies or whatever, and
for new entranls as well. whether they are wireline. wireless. fiber, of satellite providers. This stfling of
investment obviously will have a continuing adverse impact on jobs in the already-depressed teiecom and
high-te ch sectors and thus on the over all economy

There 15 liltle purpose here to be served by reciting facts and figures detailing the extent of the telecom
meltdown. The Commission surely has in mind the state of the industry. Itis enough to quate from the
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openng of a November 25 letter to FCC Chairman Michael Powell from Matthew Flanigan, President of the
Teleco mmun ications Industry Association

[Tlhe dramatic downturn in the telecommunications $eclor has led to more than 500,000
job losses. $1 trillion in corpo ale debt and nearly $2 trillion in market valuation losses in
the telecommunications industry alone since 2000. These developments have precipitated
an unprecedented slashing of research and development budgets Ihat seriously threatens
the future of industry innov ation, our global leadership in technology, and, in some very
important respects. the very security of the United States. ¢

The Commission's past actions implementing the Telecommunicaticns Act of 1996 in an excessively
regulator y way surefy are not solely responsible for the current tdecom meltdown. But they almost certainiy
have played a contributory role s If the Commission acts in these proceedings in a way. judged by the
benchmarhs set forth in this paper, |hal is consistent wilh the Dynamic Dereguat ion Vision, it mast likely will
play a coniributory role in speeding a recovery in the telecomm unications and high-lech sectors—to the
bendit of consumers and the overall economy.

Back 1n 1998, in an eloquent essay entitled, "Communications Policy Leadership tor the Next Century.'
then-Commissioner Powell described a dynamic communications industry in the process of being
transform ed by the rapid technological change brought about by the digital revolution. Chairman Powell
said "Policymakers...are fast approach ing moments of lruth in which we will have todecide whelher
services similar to those offered over one medium should be reguale d in the same manner as new services
offered over anoth er medium— or whether new services should be regulated at all."® He asked whelher the
Commission should allow 'tradtion al wireline telephone companies to take root in the rich soii of
dereglla tion lo grow innovative sences as have Internet service providers?"# And he then declared that:
"As technology erases the difference s befw een these Services. Communications palicy leaders will need to
reconcile conflicting regulatory approaches in a way lIhal reinforces forward-looking. pro-mm petitive
approx hes and discards outdaled approache s."o

That was 1998, after the Commission had put tn place an overly regulatory and unduly burdensome regime
lo implement the intended supposedly "pro-competitive. deregula tory national policy Iramervork" of the
Telecommunications Act of 1396 » It would be easy to belabor the point, but, suffice it to say, that now, in
2003, Ihe Commission surely is facing "moment s of truth ®

The benchmarks sel forth above provide a guide tor evaluating whether the Commission's decisions in the
three major proceedin gs—UNE Trienniai Review. Wireline Broadbmd , and Cable High Speed Access—
meet the minimum requirements necessary to qualify as consistent with the Dynamic Deregulation Vision, or
whether, instead. the Commission opts for the Stalic Regulated Competition Vision

Ir is my belief that not only the communications industr y, but all of the country's consumers , will benefit it the
Commission scores well

5 Lener from Malthew Flanigan 1o Michael Powell, FCC. November 25 2002

t See Lamy F Darby, Jefrey A Eisenach, and Joseph S. Kraemer, The CLEC Experiment Analomy ol a Meltdown, °
Progress on Point 9.23 [September 2002) {Washinglon, D.C The Progress & Freedom Foundalion), at 18-20

750 FEpCRAL Comm L J 529 {1998)

B ld., al 544.

91d (Emphasis added )

01§ (Emphasis added)

"t See H. R ConF REP No 104-458 a7 113 {1996), reponted in 1996 US .C.C. A124124
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Fostering Teleco mmunicati ons Competition: Renters vs. Builders

Stephen B. Pociask
President
TeleN omic Research

FCC Action Expected

The Federal Communications Gemmission {FCC) is considering ending a number of cnerous regulations
that have discouraged investment and led o job losses in telecommunications and broadb and sectors. This
month, the FCC is expected to rethink 1ts rules fa unbundled netwark elements (UNEs). those network
compo nents that competitive local exchange companies (CLECS) lease from incumbent local exchange
companies {ILECs) Indications are that the FCC s looking in the right directien lor change. One possible
change Ihat the FCC 1s considering is the phasing out of UNE-P, a complele recombination of UNEs that
form local telephone sewices While UNE-P was created to jumpstart competition, ironically, as will be
discussed, it has actually discouraged facility-based competi lion

Another possibie FCC decision would fmit the extent ¢f UNE services based on their Wlability m lhe
market It may be. for example. unnecessary to requir ¢ ILECs to offer a switching element to its com petitors
when some competitors already own switches In many markets. switching 1s abundantly available to wen
Ihe smallest of carriers The elimination cf just one element. such as switching. would have the same effect
as eliminating UNE-P.

Changes limiting the extent of unbundling for high-speed Internet sewices. as well as rules that provide
symmetrical regulatory treatment of broadband investments. would bring relief to broadband investors
Current regulalor y rules require ILECs that build broadba nd infrastru clure to shae them with competitor s,
and share them at prices that do not fully compensate the ILECs lor their investment This explains why
high-speed services are nol being deployed & fast in the U S as they are in some countr ies.12 Moreover,

cable operators are not subject to the same unbundling and sharing requirements. which explains why high-
speed cable services account lor 70% of broath and services n the U.S.

These changes, if announced by the FCC. would encourage CLECSs to build allernative networks, and be a
boost for consumers and the economy. However. the FCC may not deal with the biggest problem - namely,
the tact that UNE prices have been set too low, creating a market of renters. not builders

Background

In order to spur competitive entry into the local telephone market. the Telecommunications Act of 1996
permined CLECs to enter and provide local telephone services o consumers. The hope was that these
CLECs would eventually build their own networks Because building alternative networks would take many
years, the Act permilted CLECs to resell the ILEC s’ services, which allowed them to provide phone services
immediately to consumers The Act also permitted the CLECs to lease UNEs from the ILECS' networks
Leasing UNEs would allow CLECs to build portions of their network, while using portions of the ILECS'
networx In theory. Lhis would hdp migrate CLEC customer s from resale to CLEC-owned networks. Over
time, consumers would benefit from increased competition, as the invisible hand of market forces would
replace the heavy hand ef industry regulation. At least, that was the Ihinking.

12 Stephen P ociask. *Pulting Broadband on High S peed. " Economic Folicy In slilute, Wash ington, DC, 2002
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Regulatory Malpracti ce

In setting the prices tor these UNEs. regula cry commissions often relied on hypothetical bottoms-up cost
models. These models typically excluded some overhead costs. ignored regulatory costs. overloo ked actual
and prudent investments. missed the recovery of embed ded costs, and undervalued the risk of plant
obsolescence Ancther problem regulators created was allowing CLECs to recombine UNEs into UNE-P
service, effectively replicating the resale service called for by the Ad. but at half the cost called for by the
Act.

The fact is that UNE prices are being set so iow they have effecti vely become a subsidy for CLECs pad by
their competitors, the ILECs One study calculated th& TELRIC costs would need to be marked up 33
times in order Lo recover the ILECs' sunk costs and risks."" Several studies have shown that LINE prices
were so low that ILECs could not survive solely as wholesale comparies.' Another analysis compaed
LINE reverues to refait end-user revenues and concluded that UNEs give the ILECsonly 42% of the
revenue they would have received from therr retail operations.is  Still anolher study estimated that it would
take twenty years of productivity-based price reductions lo reach the one-lime effect of an immediate shift to
these low LINE prices 16

Justifying these artificially low prim as a way to jumpstart compet ition, regulat ors have continued to drop
UNE prices. Faling prices have propped up weak CLECs. now dependent upen subsidized leasing, and
overcowde d the market with competitors, making the whole lot worse off. And lhe price reductions
contin ue - last year, several slate commissions made sharp reductions to the ILEC’s LINE-P rates. including
40% and 45% n Cahfornia and New Jersey, respectively,

Renters vs. Builders

The result of artificially low LINE prices meaw that CLECs can lease the ILECs' facilities at rates that are
cheaper than building their own networks. One time [acility-based competitors have now adopte d the
renters' LINE-P model and stopped investing in local telecommuni cations infrastru cture. In short regulation
is subverting market forces and undermining those CLECs that took great financial risk to build competitive
networks. As the charl below shows. the increase i leased lines has come at the expense of CLEC-owned
and resale lines. The original premise that CLECs would eventually transition to facilities compebtors has
not come true, thanks to artificially low LINE prices."

Y Jemry Hausman, 'Valuing lhe Effect of Regulation on New Service s in Telecommunications, " Brookings Papers on
Economic Actvily Micrcecanomi ¢s, Brookings Insl ttute, Wash ington, D.C., 1997, pp 1-54

11 Slephen Pociask, “Competilion al Bargain Prices " published as “Two Degrees of Structural Separation,” Amenca’s
Nelwor k, Vol 102, Ng 24. Dec 15,1998, pp 38-42, Stephen Pociask “Stuctural Separation Consequences for
Michigan Censumers, " TeleNomi ¢ Research. May 9, 2001, Stephe n Paciask, "Struclural Separation of BellSouth
Telecommunications and its EHacts on Florida Consumers,' Tele Noemic Research, July 31, 200%; and Slephen
Pociask, "Addition by Division. How Dividing-up Ameritech Indiana Would Add Cesls and Ham Conrumen,'
TeleNamic  Research, May 14 2001

15 Randolph 1 May and Lamy F Darby, FCC Commenls of the Progress and Freedom Foundation, CC Docket Mo. 01-
338 No 96-98 and No 98-147, p 24

216 Alfred Kahn, Timothy Tardifl, and Dennis Weisman, 'The Telecom mumcations Act al Three Years: An Economic
Evaluation of lls Implementat 1on by the Federal Communications Commission. * information  Econamics and Policy, vo!
11,1899 pp 330-32

i The exceplion o this peml is intermodal competimon  Cable and wireless providers have now become formidable
compelitors for traditional telephc ne serices  These prowiders do not require UNEs
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Summary

As the FCC rethinks 1ts UNE rules, there 15 a possibility of positive regulatory changes. including limitations
to unbund ling and phasing out of UNE-P. However, the main problem that regulators have caused —
namely, setting UNE prices too low - could remain unresolved. Resolving this problem will be paramou nt to
bringing more intensive facilities com pelition, as well as increased consumer benefit? tefecommunications
inves tment and good paying jobs. These changes would boost economic growth and benefit cons umers.

10
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UNE was the Lonéliest Blunder: From One Network io Many at the FCC

Sdveig Singleton
Senia Policy Analyst
Campetiti ve Enterprise Institute

The Federal Communications Commission's {FCC) proceed ing M unbundled network elements will lay out
the ground rules for the next generati on of companies and networks. This is, clearly, a critical role At the
same lime, the FCC is nat, never has been. and cannot be in control 01 what tdephony o broacba nd look s
like two or ten years fram now But the FCC couid and did spawn rules that pick who will win and who will
lose. Technolegical innovation. investors. and consumer demand do more to shape the future, but
regulators have an unfort unate pmchant lor handicapping the marketplace. Let's look at how some of these
realities affect the unbunding proceeding

The forces at work in telecommunications are as follows There's no "killer app™ lor broadban d. Bear
Slearns recent reporfs point to the two services presently eroding the power of the farmer Bell networks
(Including AT&T), benignly neglected wireless and email. The resale or rebundling of old copper so minutely
plotted by Reed Hundl's FCC har not taken center stage after all All the FCC's tender care of MCl in the
1980's and 1990s could not save MCI/Woarld com. This is a paradox of markets: that legal regimes are
eventh ing—because no venture gets off the ground without a baric framework of rights—and nething,
because the laces that operate upon econc mic actors outside of the legal regime are 50 powerful and last
movin g

One implication of this 1s that the FCC laces hardm problems in the unbundling proceeding than usually
acknow ledged. The common view in the press and on The Hill s that the issue of lelep hone competit ion is a
question of the Few (the monopoly local phone companies) versus the Many {competing local exchange
carriers), Big versus Little. Mongpoly versus Competition. On this view, the FCC laces a simple poiitical
force— the incumbent local phone comp anies’ influence The FCC need only figure out what result is likely
to be pleasing to the many to do the right thing: that is, to perpetuate extensive unbundling ¢ benefit those
CLECs that have nol built out their own networks.

But anyone wilh a deeper grasp of economics under stands thar it is not 50 simple. A redistic grasp of
econgmic forces at work beyond the FCC will push the agency in the direction of staling hack unbundling
fa voice and avoiding it for broadband.

Wireless and cable technology means that the spread of competition in business and
residen tial markets, from broadbanj to voice, need not rely so much on old coppm loops.
Uncertainties of consumer demand, especially for brmdb and, mean that investors will
need more reward lo take the risk.

Regulation holding down prices in residential areas helps explain the slower expansion of
CLECs here as much as (or more than) difficulties with ILECs.

For those in the press or legisl ature wilh little time lo grapple wilh the perplex ities o1 Aifred Kahn's footn otes,
here is a red flag that there 15 more to it than Big versus Littte: Observeis with linle reason to buner up local
phone companies are calling lor unbundlin g to be scaled back. These observers include companies like
Corning and the "High-Tec h™ Broadband Coalition that includes Intel They want broadb and, and they argue
that misplaced unbundling can do more harm than good by discouraging investment 0 new networks.
Corning sponsored a detailed study showing that more than 80 percent of incumbent local Phone
companies' potential investment in DSL will be unprofitable if unbund led and made available to competitors
at discounted prices The High-Tech Broadban d Coalition also calls lor DSL to be held out of the unbundling

regime.
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The concern with unbundling can be expressed in a number of ways, all getting at the same point. Some
say that the FCC's generosity in unbundling will dday facilities-based competition. That is, neither the
incum bent local phone companies nor newcomers wiii have much reason to invest in new networks. !n other
words. the FCC should focus on giving companies reason to build in Re future, as much as giving them the
means to provide service in Ihe presen t. One might also call this a dynamic rather than a static concept of
competition. Itis all away of saying that the FCC needs to pay attention to faces like invesimenl incentives
and demand

Terms like 'facilities-based and invisible forces don't make good press, The arguments and the data are
hard lo simplify intoc sound bites. But it is ail a reflection of the old dispute between advocates of markets
and advocates of government interve ntion. Is more wealth created by taking stuff from the haves and giving
it to the have-nots ? Or is more wealth created by making sure that both haves and have-nots have a reason
to create # by letting them keep their own gans? This age-dd division explains why seemingly technical
issues like the fairness of TELRIC pricing have become so politicized.

The FCC's Notice in the Triennial Review and casual statements of the Commissioners suggesl that the
FCC s ready to address some of lhe hard econom ic questions here. And they shmld now have the reams
01 data and commentary they need to tigure out what is really gang on. The D.C Circuit has told them that
simply unbundling every network element that might cost more lor a CLEC than an ILEC was not the right
legal answer, aligning lhe law with sensible economics. They have every tool they need to play a leadership
rale, even if the outcome 1s not popular in every quarter.

This is not a comfortable position lor the FCC lo be in The element of discomfort stems from the fact that
once again the FCC's rules will indirectly and partially determine winners and losers, & any set of ground
rules will ii put in place late in the game. (And the agency i1s definitely late to the game) This lime. their
action can replace regu lator y-favoritism with fair. consurnw-friendly market faces Losers will react as il the
FCC had targeled them directly It the FCC does the right thing, the hard thing, il will not be pretty But when
has gmd economics ever been pretty?
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